
seems entirely outweighed by rever- 
ence, compassion, and tenderness. 
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Elegy for Iris is, more than anything 
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City, is coauthor of The Instant 
Intellectual. 

0, ME JURY 
By David Kopel 

Jury Nullification: The Evolution of a 

By Clay S. Conrad 
Cat0 InstituteKarolina Academic Press, 

Doctrine 

335 pages, $22.50 

n a criminal trial, may the jury con- 
sider whether it is fair that the par- 

ticular defendant be punished? Or are 
juries required only to decide whether 
the defendant broke the law, and to 
avoid questions of whether the law is 
just or the defendant’s actions were jus- 
tified by circumstances? 

According to a poll by the National 
Law Journal, 76 percent of Americans 
believe juries have the right to bring 
their conscience into the jury room- 
and to acquit a defendant who is techni- 
cally guilty but morally innocent. Writ- 
ers like the Washington Post’s Joan 
Biskupic are striking back at this idea by 
claiming that a juror’s right to vote his 
conscience is tantamount to “vigilan- 
tism” or “anarchy.” 

Given all the confusion about juror 
rights, Clay S. Conrad’s superb new book 
Jury Nullification: The Evolution of a Doc- 
trine is especially timely. Tracing the 
jury-rights controversy from medieval 
England to modern America, Conrad 
shows that independence of the jury has 
always been one of the most important 
safeguards of civil liberty. 

Many famous early cases of jury in- 
dependence involved freedom of the 
press, and arose when the British gov- 
ernment, either in England or in the 
colonies, prosecuted newspaper publish- 
ers such as John Peter Zenger or reli- 
gious dissidents such as William Penn. 
Although Zenger and Penn were in fact 
guilty of the crimes they were accused of 
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(Zenger had criticized the New York 
governor in print, and Penn had pub- 
lished illegal religious tracts), juries 
voted to acquit them. 

jury’s right to acquit a technically guilty 
defendant was widely acknowledged by 
the Founders, including Supreme Court 
Chief Justice John Jay. Thomas Jefferson 
and John Adams, though at opposite 
poles on many issues, were of one mind 
on the need for jury independence. 

The most important exercises of 
jury independence in the eighteenth 
century focused on free speech. The 
middle of the nineteenth century wit- 
nessed frequent acquittals of individu- 
als who had helped runaway slaves, in 
violation of the Fugitive Slave Act. In 
the 1920s, juries helped speed the re- 
peal of Prohibition by refusing to con- 
vict those whose crime was selling beer 
or fermenting wine. 

But while early American courts were 
receptive to the idea, later courts grew 
hostile to jury independence. In the 1895 
case Sparf v. Hanson, a divided Supreme 
Court held that although jurors possess 
absolute power to acquit whenever they 
want, federal judges are not required to 
inform them of that right. In Maryland, 
Indiana, and Texas, where state constitu- 
tions explicitly guarantee the jurors’ right 
to judge the law, judicial constructions 
have, in effect, nullified this r ight-or  at 

In the early American Republic, the 
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America’s Moral Divide 
Andrew Bard Schmookler 

”Americans want a good society, but 
they have forgotten how to  debate 
about what social goodness is. Andrew 
Schmookler, a brilliant moral philoso- 
pher with his ear to the ground, is just  
the debate coach the country needs. 
Debating the Good Society has years of 
thought behind it, but it could not arrive 
at a more opportune moment.” 
-Jack Miles, author of God: 
A Biography 

“An engaging, thought-provoking book. 
It offers a welcome discussion of moral 
values and valuing. Turn off the tube 
and settle into a comfortable chair.” 
-Thomas Magnell, Editor-in-Chief, 
The Journal of Value Inquiry 

“Enormously original, both in its 
style and in its content. The book 
is  unquestionably thoughtful and 
thought-provoking. ” 
-John Immerwahr, Professor of 
Philosophy and Associate Vice 
President for Academic Affairs, 
Villanova University 
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least nullified the right of juries to be in- 
formed about such rights. 

Conrad refutes various criticisms of 
jury independence. He argues that ju- 
rors who vote their conscience are not 
“nullifying” the law. Rather, they are ex- 
ercising their discretion, ruling that it 
would not be fair to apply a particular 
law in a particular case. District attor- 
neys constantly exercise similar discre- 
tion-not bringing charges in the first 
place-and no one accuses them of 
“nullification” or “anarchy.” 

The claim that racist juries in the 
South used to acquit criminals who at- 
tacked blacks has some basis in fact, but 
acquittals in cases where the district at- 
torney really tried to win a conviction 
were rare. In some places today there ap- 
pears to be an inverse pattern of black 
juries refusing to convict black defen- 
dants. The proper remedy for such cases, 
Conrad suggests, is ensuring that people 
are not excluded from jury service on 
the basis of race. 

Although most judges today don’t 
tell juries their rights, more and more 
jurors appear to be following their per- 
sonal judgment. Nationally, about 20 
percent of criminal prosecutions result 
in a hung jury, compared to only about 
5 percent in earlier decades. In re- 
sponse, some opponents are calling for 
allowing more non-unanimous jury 
verdicts. Advocates of jury indepen- 
dence rejoin that laws which inspire 
jury revolts should be repealed. 

Jury independence has become 
more relevant today than in any other 
period since the 1920’s. And not since 
Lysander Spooner’s 1852 classic Trial 
by Jury has such a substantive book 
about jury independence appeared as 
Clay Conrad’s. It is a definitive guide 
for citizens who want to bring their 
consciences to jury service. 

David Kopel, co-author of No More 
Wacos, is research director at Colorado’s 
Independence Institute. 
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