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Some Dare Call It Justice

by Stephen B. Presser

“Justice is a contract of expediency, entered upon to prevent men
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Aj\cording to leading members of the
merican law professoriate, the U.S.
Supreme Court’s decision, on Decem-
ber 12, 2000, in Bush v. Gore was “lawlcss
and unprecedented,” “not worthy of ‘re-
spect,” featured “sickening hypocrisy
and insincere constitutional posturing,”
was “a disgrace,” 1lleg1t1mate mldemoc—
ratic, and unprincipled,” egreglous "a
sleight-of-hand trick,” and “quite demon-
strably the worst Supreme Court deci-
sion in history.” Off the wall as this ent-
cism may be, it is mild compared to that
leveled at the Court by Vincent Bugliosi
{(whose claim to fame is that he success-
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harming or being harmed.”

fully prosecuted mass-murderer Charles
Manson) in a slapdash paperback consist-
ing mainly of notes and emendations to
his article in the Nation (February 5) en-
titled “None Dare Call it Treason.” The
book features a cover with mock police
mug shots of five Supreme Court jus-
tices. Those five, according to Bugliosi,
“deliberately and knowingly decided to
nullify the votes of the 50 million Ameri-
cans who voted for Al Gore and to steal
the clection for Bush.,” “The stark reali-
tv,” Bugliosi continues,

is that the institution Americans
trust the most to protect its free-
doms and principles committed
one of the biggest and most serious
crimes this nation has ever scen—
pure and simple. the theft of the
presidency.

If this was indeed theft, he concludes,
then “by definition, the perpetrators of
this crime have to be denominated crim-
inals.”

If vou love trial lawvers, hate George

—Epicurus, Aphorisms

Bush, and want some ammunition to
argue that Justices Rehnquist, Scalia,
Kennedy, Thomas, and O’Connor be-
long behind bars, thls acerbic little rant is
for you. Bugliosi does a fine job spinning
every fact and circumstance in Al Gore’s
favor, but his unbalanced account is not
helpful if vou really want to know
whether the justices actually did trash the
rule of law Jast vear.

What they did in their December 12 de-
cision was to stop the Florida recount effort
and hand the presidential clection to
Gceorge W. Bush. Was this a betrayal of the

- C onbhtuhon7 Why would any I)od\ think

s0? 'T'he problem, as Bugliosi has ﬁngercd
it, is that the reasoning ()f the Court’s per
curiam opinion —in which, by the way,
seven justices (not five, as Bugliosi, Der-
showitz, and most others would have us be-
lieve) ]OlllC(l-—M(l\ deeply flawed. Per curi-
an (“for the court”) opinions are unsigned.
Rumor has it that onc of the Court’s swing
justices, Anthonv Kennedy, was the au-
thor. Inany case, no one willown up to it,
perhaps because the per curiam is more a
political act of will than it is a reasoned
elaboration of constitutional law. Does
this amount to a national disgrace? "l'o an-
swer that question, we have to dirty our
hands in the mire of conteinporary consti-
tutional exegesis, Florida clection law, and
punch-card technology. This is not a task
for the squeamish.

The per curiam opinion declared that
the Florida Supreme Court, in ordering
a hand recount of the many thousands of
ballots in Florida for which the voting
machines could not tabulate a vote, vio-
lated the 14th Amendment of the U.S.
Constitution, which forbids any state
from denying any of its citizens “the
equal protection of the law.” "The denial



of “equal protection,” so the argument
runs, lav in the failure of the Florida
Supreme Court to declare a statewide
standard to be used in counting, thus
leaving unclear whether the recounters
could find valid votes where there were
dimpled chads, pregnant chads, swing-
ing chads, hanging chads, et cetera. The
resulting possibility for different stan-
dards, the Court declared, might be un-
duly prejudicial to George W. Bush, as
Gore partisans proceeded to give Gore
the benefit of the doubt with too many
ballots.

his was novel Supreme Court doc-

trine (as Bugliosi and Dershowitz
properly remind us), since previously on-
Iy voters who had been injured had stand-
ing to suc for relief and since virtually
every state in the nation allows a fair
amount of vote-counting discretion at the
precinet and county levels. As Der-
showitz puts it,

‘The mplications of [the ULS.
Supreme Court’s] reasoning are so
far-reaching that, taken to their log-
ical conclusions, they would invali-
date virtually every close election in
our past and our future . . .

There is no doubt that there was vote-
counting chaos in Florida, and since
“equal protection” has a democratic ring
and seven of the justices were willing to
subscribe to the rationale, members of
the Court must have felt it better from a
public-relations standpoint to present
America with a decision in which seven
justices concurred, even if that decision
were tough to defend. This was a politi-
cal calculation, but one that failed to save
the Court from its critics, who pounded
on the fact that only five of the justices
were willing to say the lack of “equal pro-
tection” meant that the recount had to
stop. T'wo of the seven, Justices Stephen
Brever and David Souter, would have
sent the case back to the Florida
Supreme Court with instructions to
comic up with a uniform standard.

What Brever and Souter conveniently
ignored, and what the five others cmpha-
sized, however, was that the state lacked
time to implement a uniform standard
and still comply with a federal law re-
quiring that clectors be chosen by De-
cember 12, pursuant to a means of selec-
tion in place at the time of the election.
This statutory dircctive, known as the
“safe harbor” provision, provided that

clectors chosen in conformity with its
provisions could not be challenged in
Congress (which has, under the Consti-
tution, the role of counting Electoral
College votes) and was passed in the
wake of a similar presidential clection
donnybrook in 1876. As only U.S. Sev-
enth Circuit Court of ~\ppca s Judge
Richard Posner makes clear, the need to
comply with the December 12 deadline
is the key to understanding what the U.S.
Supreme Court did, where the Florida
Court went wrong, and why a much bet-
ter legal rationale for the Court than the
cqual -protection argument exists—and
was, in fact, advanced by the three jus-
tices (Rehnquist, Scalia, and Thomas)
who wrote a concurring opinion.  They
argued that the Ilorida Supreme Court,
in its two opinions in the controversy, had
ignored the federal provision and had, in
effect, changed the rules prevailing on
clection day. Thus, the state court had
interfered with the desire of the Florida
legislature to take advantage of the feder-
al “safe harbor” provision.

When the smoke seemed to clear on
election night, Bush was declared the
winner in Florida by less than a thousand
votes. Gore then conceded to Bush, only
to withdraw that concession a few hours
later when he realized that the closeness
of the race would trigger an automatic
machine recount of the Florida vote.
When that recount inexplicably halved
Bush’s lead, Gore, rather than conceding
again, made the decision that plunged
the nation into wecks of uncertainty. He
decided to protest the vote counts in four
overwhelmingly Democratic Florida
counties and ask for hand recounts, hop-
ing that zealous—and primarily Dunoc
ratic —vote counters would successfully
troll for more Gore votes.

Bush argued that a protest required
proof of an crror in “tabulation,” a term
that Republican Sceretary of State and
now congressional candidate Katherine
Harris, the Ilorida official assigned to in-
terpret the election law, correctly read to
mean mdchine, notvoter, error. A Demo-
cratic Florida trial court judge upheld
Harris’s interpretation, but the Florida
State Supreme Court overruled Harris
and the judge. The Court held that a
“tabulation” crror could include a failure
to count a ballot where the “clear intent”
of the voter was manifest on the ballot;
threw out the statutory deadlines for sub-
mission of recounts; and denied Harris
the discretion Florida statutes gave her to
enforce deadlines. In short, the Florida

Supreme Court rewrote Florida election
law. Bush then asked the U.S. Supreme
Court to reverse the Florida Supreme
Court, on the grounds that its rewriting of
the election laws amounted to changing
the rules after election day, in violation of
the “safe harbor” federal statute.

Dershowitz, Bugliosi, and most De-
mocrats (and thus, most legal academics)
confidently predicted that the Supreme
Court, which normally defers to a state
court in the interpretation of that statc’s
laws, would not intervene. But the feder-
al justices took the case and, by a unani-
mous vote, vacated the Florida decision
while gently suggesting to the Florida
Supreme Court justices that they might
have paid insufficient attention to the fed-
eral “safe harbor” law. In short, the jus-
tices told the Florida court it had made a
mistake, and offered it the chance to rec-
tify it

In the meantime, though some of the
recounts Gore had asked for were com-
pleted, one had been suspended at the di-
rection of county authorities, and one
had missed the new deadline sct by the
Florida Supreme Court. Katherine Har-
ris then certified George Bush, whose
lead had been whittled down by a couple
of hundred more ballots, the winner of
Florida’s electoral votes. Gore had lost
two machine tabulations, and a third (al-
beit incomplete) hand recount. Un-
bowed, he invoked another section of
Florida election law and sought to “con-
test” Harris's certification of Bush as the
winner.

T'o “contest” a certification successful-
ly, as Posner expl(uns reqmres a showing
that “legal votes” were “rejected by the
precinet counters on whose totals the cer-
tification was based to such a degree to
change or place in doubt the result of the
clection.” While a “protest” proceeding
(conducted before “certification”) claims
“tabulation” ervor, a “contest” proceed-
ing is supposed to assert fraud or some
other massive irrcgularity. Gore argued
that the vote-counting machines had
overlooked indications of clear voter in-
tent and that, since other provisions of
the Florida statutes suggest that a vote
should not be declared invalid if “a clear
indication [exists] of the intent of the vot-
cr as determined by the canvassing
board,” the fact that many precinct can-
vassing boards had ignored dimpled,
pregnant, hanging, or swinging chads
meant that they had failed to register the
intent of voters. Because the vote was so
close, Gore argued, the certification
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ought to be reversed, and additional re-
counts should be taken.

Oncce again, the Democratic trial-
court judge ruled against Al Gore. Sensi-
bly, he interpreted the “contest” statute to
apply only to situations m which gross ir-
regularities were suspected, not to close
clections. By now, Gore had lost the
original count, the mandatory machine
recount, the certification, and the at-
tempt at a “contest.” He appealed, once
more, to the Florida Supreme Court,
which once more reversed the trial court
and declared that “voter intent” was so
important that, given the closeness of the
election, Gore should be granted his
“contest” and the certification should be
nullified pending the outcome of
statewide recounts.

'T'his time, the Florida Supreme Court
justices (all of whom were appointed by
Democratic governors, six of whom were
Democrats, and one of whom was an in-
dependent) split four to three, with the
Florida chief justice, in dissent, warning
that the Florida Court was changing the
rules in violation of the federal “safe har-
bor” law and stood to be slapped down by
the U.S. Supreme Court for ignoring that
Court’s directives. It looked as if the four-
person Florida court majority simply fa-
vored Gore and had bent the law to ac-
commodate his interests.

Almostimmediately, the U.S. Supreme
Courtissued a stay of the Florida Supreme
Court’s second decision, halting the re-
counts. This was because, as Justice Scalia
explained, Bush would be “irreparably
harmed” by allowing a recount to go for-
ward when some of the votes recounted
might be illegal ones, thus tainting the va-
lidity of his election. (This explanation is
hooted at by Bugliosi and Dershowitz,
though defended by Posner.) Then the
U.S. Supreme Court issued its December
12 opinion, ending the dispute.

B ugliosi and Dershowitz seethe with
anger over the U.S. Supreme Court’s
action, not only because they, like the
Florida Supreme Court, favored Gore
(Dershowitz, to his credit, acknowledges
his preference) but because they belicve
the justices should have deferred to the
Florida court’s interpretation of IFlorida
election law. 'They have a point, given
that, in most cases, the majority of the
Rehnquist Court has taken the position
that interpretation of state law is a job for
the state courts. Dershowitz, Bugliosi,
and other commentators who defend the
Florida Supreme Court’s action claim
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that the Florida Court’s interpretation of
the election code was simply part of its
task of interpreting and resolving ambi-
guities and did not, therefore, justify in-
tervention by a federal court. This argu-
ment fails to explain, however, how
Democratic trial-court judges could so
clearly rule that the statute contained no
real uncertainties and that Gore’s argu-
ments were without merit. Indeed, if the
Florida Supreme Court had followed
normal court practice, they would have
upheld the Florida trial courts in their
rulings for Bush, since a higher court
should not overrule a lower court that is
not in clear error. It is hard to conclude
that the Florida Supreme Court’s major-
ity was not influenced by its preference
for Al Gore.

Are Bugliosi and Dershowitz correct
in claiming that the U.S. Supreme Court
majority’s preference for Bush deter-
mined the outcome of its December 12
decision? 'T'he weakness of the equal-
protection rationale (which almost no
one, conservative or liberal, has seriously
sought to defend) suggests as much. But
Posner, admittedly a Republican ap-
pointee, argues to the contrary. First, he
demonstrates that the Florida Supreme
Court went beyond the traditional task of
interpretation to rewrite Florida election
law in violation of the federal “safe har-
bor” provisions. More importantly, per-
haps, he explains why, apart from legal
doctrines, there were good reasons for the
U.S. Supreme Court to end the dispute
on December 12

Richard Posner is the premier expounder
of judicial “pragmatism,” the doctrine
that what judges do is more important
than what they say and that the proper ju-
dicial role is not simply the neutral appli-
cation of preexisting law but the crafting
of intelligent and efficient legal solutions
to unanticipated dilemmas. Breaking the
Deadlock is a fine introduction to Pos-
ner’s jurisprudence, and even if you dis-
agree with it (as I do), you may concede
that, in this instance, pragmatism has
some merit.

Had the Court refused to step in, Pos-
ner says, the Florida legislature, exercis-
ing its Article I constitutional power and
confronting a Florida Court bent on
helping Al Gore, would have appointed a
slate of Bush clectors. This action would
probably have been ruled illegal by the
Florida Supreme Court, which would
then have mandated a slate of Gore elec-
tors, thus plunging Florida into a consti-
tutional crisis that would have had to

have been resolved by the U.S. Congress,
by the Florida governor (Bush’s brother),
or—even more likely—by the U.S. Su-
preme Court in further opinions to be is-
sued several weeks, or months, later.
During all of this time, the United States
would have been without a legitimately
elected chief executive, possibly precipi-
tating a domestic and foreign catastro-
phe. It was better, then—given the insub-
stantiality of Gore’s legal case—to end
the matter on December 12. The fact
that Gore conceded almost immediately
after the Supreme Court’s December 12
opinion suggests that Posner may have
gotten the practical situation correctly.
Still, did the Court really do the right
thing?

Not according to Bugliosi and Der-
showitz, who ignore the possibility of dis-
aster, had the justices failed to act, while
pointing to Justice John Paul Stevens’ dis-
senting remarks in Bush v. Gore. The
majority’s decision, Stevens said, “can
only lend credence to the most cynical
appraisal of the work of judges through-
out the land.” “One thing . . . is certain,”
Justice Stevens continued.

Although we may never know with
complete certainty the identity of
the winner of this year’s Presiden-
tial election, the identity of the los-
er is perfectly clear. It is the Na-
tion’s confidence in the judge as an
impartial guardian of the rule of
law.

Bugliosi and Dershowitz, employing the
“cynical appraisal” Stevens lamented,
claim Stevens’ remarks prove what dam-
age the highest fcderal court wrought.
But if you actually read Stevens’ opinion,
you see that he is criticizing the majority
not for casting doubt on the impartiality
of federal judges, but for its opinion that
the Florida justices ignored the law. It is,
in fact, the partisanship of the Florida jus-
tices that the Supreme Court majority
spotlighted, and that Stevens (and Der-
showitz and Bugliosi) believe is better
swept under the rug.

The bloody shirt of Bush v. Gore will
doubtless be waved for years to come by
law professors, and Bugliosi’s and Der-
showit/’s screeds will succor them. Still,
given Al Gore’s and the Florida Supreme
Court’s spectacular intransigence (the
real cause of this imbroglio), the U.S.
Supreme Court probably did the best
thing for the country, and Posner’s book,
finally, gets it right. ¢



The Coming Ordeal

by Srdja Trifkovic
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his latest book by the former scere-

tary of state illustrates the difficulty
of separating a picce of writing from its
creator (Alan Greenspan on macroeco-
nomics, Bill Gates on information tech-
nology, Steven Spiclberg on cinematog-
raphy). Would a similar, slim volume
attract national attention if came from an
assistant professor at a Midwestern col-
lege? Would it be considered “impor-
tant,” a “tour de force,” even “profound” by
so many reviewers? Would it be deemed
worthy of a Chronicles review?

The answers are yes, no, and yes.
There are many books on forelgn policy
around, few that recognize the forest
rather than just a few individual trees.
Kissinger’s stature and debonair arro-
gance combining the roles of a one-man
think tank and a prophet are arresting,
but even published under a lesser name,
Does America Need a Foreign Policy?
would have been noticed for its boldness
and readability. Though Kissinger steps
with gusto on many liberal toes, the dom-
inant bien-pensants are obliged to be
smilingly polite to him, even when it
hurts.

The reason this book descrves scrutiny
from those of us who advocate a “realis-
tic” forcign policy—one based on Ameri-
can national interests, pragmatically de-
fined—1s its deeply dcceptive nature. In
the opening chapter, Kissinger advances
a sct of guiding principles with which we
can have little quarrel —and proceeds to
violate them with concrete policy recom-
mendations (most notably regarding
missile defense and NATO) that are fun-
damentally irrational and manifestly de-
termined by his ideological prejudices.
His u priori assumptions arc apparent also
in his failure to tackle the implications of
the ongoing migratory deluge of the West
and of the looming demographic col-
lapsc of Furopean nations and their over-
seas descendants in the coming century.
More remarkably still, he is either un-
awarce of or indifferent to the decp nioral

and spiritual crisis of the Western world.
The fact that a man of Kissinger’s stature
and influence docs not deign to consider
the possibility that we are at the edge of a
cultural abyss is perhaps the most de-
pressing feature of the book.

Kissinger opens by observing that the
United States currently enjoys political,
military, cconomic, and cultural precini-
nence unrivated by even the greatest em-
pires of the past. Its behavior occasionally
evokes charges of American hegemony,
vet its policies reflect either rchashed
maxims inherited from the Cold War or
domestic ideological schisms. The left
sces America as the ultimate arbiter of do-
mestic evolution all over the world. In
their view, foreign policy amounts to an
extension of U.S. social policy on a global
scale; for the right, the solution to the
world’s ills is unabashed American hege-
mony. Kissinger rejects both “an attitude
of missionary rectitude on one side and a
sense that the accumulation of power Is
sclfimplementing on the other.” The re-
al challenge, he says, is to merge the tradi-
tions of exceptionalism by which Ameri-
can democracy has defined itself and the
circumstances in which they have to be
implemented, taking into account the
structural differences between four main
international systems in the world today.

The first of those —Furope and the
Western hemisphere —is America’s oys-
ter. Pcace based on democracy and eco-
nomic progress rules supreme.  “States
are democratic; cconomies are market-
oriented; wars are inconceivable except
at the periphery, where they may be trig-
gered by ethnic conflicts.” On the other
hand, the great powers of Asia—larger in
size and far morc populous than the na-
tions of 19th-century Furope —treat one
another as strategic rivals. Wars involv-
ing India, China, Japan, Russia, Korea,
or Indochina are not imminent, but they
are not inconceivable, cither. The con-
flicts in the Middle Fast, by contrast, arc
akin to those of 17th-century Kurope:
Their roots are neither economic nor
strategic but ideological and religious.
Finally, there is Africa, which, with its
chaotic ethnic contlict, poverty, and dis-
ease, has no precedent in Furopean his-
tory.

Dealing with this varicty of systems dc-
mands a subtlety Kissinger does not find
either in congressional heavy-handed-
ness or in the “ubiquitous and clamorous
media that are transforming foreign poli-
¢y into a subdivision of public entertain-
ment.” He attributes an additional rea-

son for America’s difficulty in developing
a coherent strategy to several Bcltwa)r' atti-
tudes. Cold War aficionados favor hege-
mony for its own sake; Vietnam-era
peaceniks suffer from a Clintonesque
wooly-hcadedness that precludes coher-
ent thinking; and yuppic technocrats be-
lieve that a national forcign-policy strate-
gy is not reqmred since we can cournt on
the pursuit of economic self-interest and
globalization to produce global peace
and democracy. So long as the post-Cold
War generation of national leaders is em-
barrassed to claborate an unapologetic
concept of enlightened national interest,
Kissinger warns, it will achieve not moral
elevation but a progressive paralysis:

Certainly, to be truly American,
any concept of national interest
must flow from the country’s de-
mocratic tradition and concern
with the vitality of democracy
around the world. But the United
States must also translate its values
into answers lo some hard ques-
tions: What, for our survival, must
we scek to prevent no matter how
painful the means? What, to be
true to ourselves, must we try to ac-
complish no matter how small the
attainable international consensus,
and, if necessary, entirely on our
own? What wrongs is it cssential
that we right? What goals are sim-
ply beyond our capacity?

In the tension between globalist-mis-
stonary impulses (the legacy of Woodrow
Wilson) and hardheaded realism (“Jack-
sonianism”), Kissinger clearly bends to-
ward the second. Wars or interventions,
either to stop “atrocities” or to spread
American valucs, should be avoided; a
realistic attachment to the national in-
terest—the art of the diplomatically pos-
sible —has greater potential to realize
moral purposes. Kissinger illustrates his
poiut with the example of the Balkans. Iny
Kosovo, the Clinton administration had
aggravated a bad situation in the name of
“morality” and helped the Albanians’ irre-
dentist objectives, which extend beyond
Serbia. In Bosnia, the “moral” position —
the one that would have minimized suf
fering—would have allowed cthnic parti-
tion, rather than force three communities
to remain in a quasi-multicthnic polity
that had no precedent in history and no
connection to any fundamental Ameri-
can interests.

So far, so good. The problems cmerge
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