
the Court would have held that the 
Fourteenth Amendment has no 
possible application to it. The logic 
of this may be a little difficult to re­
fute. On the other hand, my own 
feeling is that these constitutional 
provisions must have some flexibil­
ity and expansiveness in them as, in 
theory, we ourselves progress and 
expand in our concepts of equality. 

The repudiation of what Blackmun 
correctly identifies here as the original 
understanding of the 14th Amendment 
allowed the rot of feminist egalitarian-
ism to become codified as constitutional 
doctrine. The defeat of the Equal Rights 
Amendment in state legislatures meant 
nothing: The objectives of that amend­
ment have all since been incorporated 
in the Equal Protection and Due Process 
Clauses of the 14th Amendment. There 
is no need to amend the Constitution 
when the Court sits as a permanent con­
stitutional convention, drafting the doc­
ument anew each term. 

Moreover, the rejection of original un­
derstanding led, in Blackmun's case, to 
an embarrassing turn toward subjectiv­
ism and emotionalism. In Callins v. Co/-
/fns (1994), he renounced the manifestly 
constitutional death penalty with this fat­
uous preening: "From this day forward, I 
no longer shall tinker with the machinery 
of death." Most infamously, mDeShaney 
V. Winnebago County Dept. of Social Ser­
vices (1989), a case that sought unsuccess­
fully to create an affirmative constitution­
al obligation on the part of government 
to protect a child from family violence, 
Blackmun, in his dissenting opinion, ris-
ibly ejaculated: "Poor Joshua!" 

Blackmun's name will forever be yoked 
to the rickety mess of Roe, as Chief Justice 
Roger Taney's is to Dred Scott v. Sandford 
(1856). The tragedy of Taney's situation 
is that Dred Scott sullied an otherwise 
distinguished tenure on the Court. By 
contrast, Blackmun's willful, result-driv­
en opinions never rose above the medi­
ocre, and they have wrought substantial 
and enduring damage to our constitu­
tional order. 

As the Court's first female member. 
Justice O'Connor's work has been closely 
observed. (It was her sex that got her on 
the Court; Ronald Reagan had foolishly 
promised, while running against Jimmy 
Carter, to put a woman on the Supreme 
Court.) Sandra Day O'Connor's judicial 
career has been characterized by unprin­
cipled, ad hoc decisionmaking that made 

her the intense focus of litigants who di­
rected their arguments to her in order 
to fashion a majority. (O'Connor's jur­
isprudential whimsicality was the true 
source of the influence noted in Bisku-
pic's subtifle.) 

Early on, O'Connor evinced strong 
support for the constitutionality of various 
abortion regulations, and she appeared to 
be a justice who might be willing to over­
turn or severely delimit Roe. But, when 
faced with a perfect opportunity to repair 
the catastrophe of Roe by reversing it in 
Planned Parenthood \. Casey (2000), she 
joined Justices Anthony Kennedy and 
David Souter in affirming the basic right 
to abortion in a joint opinion that set a 
new standard for judicial hubris. 

O'Connor had it both ways with affir­
mative action as well. Initially, she was a 
consistent opponent of racial preferenc­
es, as demonstrated by the cogent opin­
ion she wrote in City of Richmond v. J. A. 
Croson Co. (1989), which struck down 
the race-based award of public contracts 
by state and local governments under 
the 14th Amendment. However, when 
presented (in Grutter v. Bollinger, 2003) 
with an opportunity to rid higher educa­
tion of the cancer of discrimination un­
der the pernicious rationale of diversity 
that had been metastasizing since Re­
gents of the University of California v. 
Bakke in 1978, she instead endorsed di­
versity as a legitimate and even compel­
ling interest for universities in the admis­
sion of students. 

The death penalty is yet another ar­
ea where O'Connor was inconsistent. 
A solid supporter of the constitutionali­
ty of capital punishment in Atkins v. Vir­
ginia (2002), she nevertheless suddenly 
found that the execution of the mental­
ly retarded violated the prohibition on 
cruel and unusual punishments in the 
Eighth Amendment. (Biskupic writes, 
without irony, that, "As ever, O'Connor 
was watching and listening to the peo­
ple." Maybe so; she certainly was not ap­
plying the Constitution.) When, a few 
years later, the Court addressed the issue 
of executing minors {Roper v. Simmons), 
she was back dissenting with the original-
ists—writing separately, of course, to state 
her own have-it-both-ways rationale — in 
finding that such a practice was accept­
able under the Constitution. 

The inconsistency runs relentlessly 
through all areas of her chaotic jurispru­
dence. In its absence of principle, its 
preoccupation with the spotlight by con-
stantiy positioning to be the "swing" vote. 

and its sheer flightiness, O'Connor's ju­
risprudence reinforced, rather than un­
dermined, stereotypes. The only real­
ly good news is that a body of decisional 
law so idiosyncratic will have little or no 
impact on future members of the Court. 
As Jeffrey Rosen has written: "O'Connor 
forces the Court and those who follow it 
to engage in a guessing game about her 
wishes in case after case. Each of her 
decisions is a ticket for one train only." 
There is, in short, nothing of preceden­
tial value to follow. 

One particularly frustrating point is 
that both of these enemies of ordered lib­
erty were appointments of Republican 
presidents. And these were presidents 
who correctly made the usurpations of the 
Court an issue in their campaigns. Now 
President George W. Bush has placed 
Chief Justice John Roberts and Justice 
Samuel Alito, Jr., on the Court—two 
men who appear, at least, ready to join 
Justices Clarence Thomas and Antonin 
Scalia in dismantling the government-by-
judiciary that Blackmun and O'Connor 
practiced and that Greenhouse and Bisk­
upic celebrate. 

Gregory ]. Sullivan is a lawyer in 
Pennsylvania. 

Death on a March 
Afternoon 
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A Gentleman in Charleston and 
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Today, the remarkable life of Capt. 
Francis Warrington Dawson is lit-

fle more than a footnote in the history of 
an era that brought an end in the South 
to Reconstruction and saw the advent 
of the "Redeemers" and their Conser­
vative Regime. But in the 1870's and 
80's, Dawson, founder of the Charleston 
News and Courier, was a maker of gover­
nors and a Confederate hero who domi­
nated the politics of South Carolina for 
almost two decades before his untimely 
death in 1889. Born Austin John Reeks 
in 1840 in London, he was the eldest son 
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of a Catholic family that dated back to 
the Wars of the Roses. In 1861, he de­
clared his romantic intention to sail for 
America and join the Confederate strug­
gle for independence, adopting the nom 
de guerre by which he would be known 
for the rest of his life. 

Three times wounded, Dawson rose to 
captain's rank by war's end. Determined 
to remain in America, he became a jour­
nalist and, by 1867, had acquired an in­
terest in the failing Charleston l:''iews. 
Five years later, Dawson bought out his 
rival, the Courier, and published the first 
issue of the combined News and Cou­
rier in 1873. During the same period, 
he married Sarah Morgan, the daugh­
ter of a Baton Rouge judge, whose di­
ary of the Civil War years would later 
make her famous in her own right. By 
1876, Dawson had become not merely 
a Charleston institution but a force to be 
reckoned with across the state of South 
Carolina and the South. His politics, 
like Wade Hampton's, were conserva­
tive in the sense that he favored the res­
toration of pre-war republican rule by an 
established elite, but, in other respects, 
he was a "progressive" who supported a 
number of "liberal-democratic" causes: 
women's suffrage, free trade, low tariffs, 
civil-service reform, and a prohibition 
on dueling. 

During the years of his dominance of 
South Carolina politics, Dawson made 
many political enemies. Ironically, though, 
it was not a political but a private dispute 
that resulted in his murder in 1889 at the 
hands of Dr. Thomas MeDow, who be­
came infatuated with the Dawson chil­
dren's Swiss governess, Helene Marie 
Burdayron, by all accounts a remarkably 
beautiful young woman. According to 
subsequent trial testimony, on March 12, 
1889, the unarmed Dawson confronted 
McDow at the physician's residence and, 
according to McDow, threatened to ex­
pose his ungentlemanly conduct in the 
newspaper. When McDow challenged 
Dawson's authority to take such action, 
Dawson began beating him with a cane. 
Whereupon, McDow pulled a pistol from 
his jacket and killed Dawson—as he later 
claimed —in "self-defense." In fact, few 
white men in the South at that time were 
ever convicted ofmurder under such cir­
cumstances, and the jury at McDow's tri­
al found the unsavory physician (believed 
to have been an abortionist) not guilty, in 
part because the prosecution could not 
convincingly prove its contention that 
Dawson had been shot from behind. 

William Baldwin's latestnovel, A Gen-
tleman in Charleston and the Manner of 
His Death, does not dwell at any length 
on the forensic drama of McDow's trial, 
nor does it delve very deeply into Daw­
son's political and journalistic career. In­
stead, Baldwin fictionalizes the last few 
years of Dawson's domestic relations, es­
pecially the period after Helene Burday-
ron's arrival. What shapes the plot, such 
as it is, is the portrayal of Dawson's con­
flicted interior life: his concerns about his 
wife's mental health; his struggle against 
sexual temptation; his awareness of im­
pending financial and professional ca­
lamity; and his premonitions of death. 
Yet the design of the novel seems at times 
to work at cross purposes, dissipating the 
suspense by a sometimes tedious series 
of digressions filtered primarily through 
the reflections and memories of the wom­
en in Dawson's life —not only those of 
his wife and Helene, but, to complicate 
matters further, of Sarah's sister, Miri­
am Dupre. 

Dawson's relations with his wife were 
certainly troubled. Sarah was a firm be­
liever in the paranormal and was subject 
to auditory hallucinations —a constant 
worry for her Catholic husband. Bald­
win plausibly introduces into this mix a 
degree of sexual frustration on Dawson's 
part, depicting Sarah as a cerebral and 
sexually frigid woman. On one occasion, 
relieved that her husband has gone off to 
bed without demanding conjugal rela­
tions, she reflects: 

Such a heaving, such a grunting, 
such a silliness, and she wondered 
at Cod's wisdom in placing all of 
humanity in that thoroughly awk­
ward and revealing position —in ty­
ing procreation to such an unset­
tling device. 

Yet it would be unfair to suggest that 
Baldwin has imagined Sarah as an al­
together unappealing character. Like 
the young Sarah Morgan, she is at times 
capable of a sharp-witted repartee, and 
the moments of emotional intimacy be­
tween her and her husband are convinc­
ingly rendered. Drawing upon Sarah's 
famous diary (first published in 1913) 
and her letters, Baldwin ties her men­
tal instability and her obsession with 
the paranormal to the early death of her 
brother, Harry Morgan, who was killed 
in a dueling incident in 1861. 

Baldwin's narrative purpose for bring­
ing Miriam Dupre, Sarah's sister, into 

the forefront of the novel is not altogeth­
er clear. When the story opens, Miriam 
is separated from her irresponsible hus­
band, Alcee Dupre, while she and her 
daughter have become dependent upon 
Dawson's generosity. Miriam is beauti­
ful and intelligent, and a palpable erotic 
attraction between her and her brother-
in-law is a central feature of the opening 
chapters of the novel. Presumably, this 
contrivance is intended to emphasize 
both Dawson's sexual frustration and his 
self-restraint, even as the reader is teased 
with the possibility of an eruption of for­
bidden passion. But Baldwin is not con­
tent to allot Miriam a minor role in his 
tale. Her story continues in the latter 
chapters when she is resettled in New 
York, an independent woman who has 
come to love the anonymity of the great 
city—so very different from provincial 
Charleston. She works for a living, sup­
ports her daughter, and reflects upon the 
fate of sister Sarah, tortured by the past 
and by a repressive social milieu in which 
the possibilities of violence were always 
lurking just beneath the surface. "Oh, in 
the South," she reflects, 

all was deeply felt, and, of course, 
with love came a commitment to 
romance and to anger—and to 
death... . In the South weren't all 
tainted by this binding passion, 
this ill-fated direction of their en­
ergies? 

While Miriam's reflections provide 
some useful foreshadowing of the events 
that will result in Dawson's death, we are 
obliged at some length to relive with Mir­
iam the steamy memories of a Gulf Coast 
honeymoon with her feckless husband, 
whose sole virtue was his unfailing virility. 
Lest the reader harbor any doubt, said vi­
rility is nicely illustrated in an entirely gra­
tuitous, near-X-rated scene on the beach, 
which suggests that, should Baldwin ap­
ply his talent to the writing of bodice-rip­
ping romances, he would make unseem­
ly gobs of money. 

By contrast, given the salacious fic­
tional possibilities inherent in Daw­
son's relations with the voluptuous He­
lene, Baldwin must be congratulated for 
depicting those relations as essentially 
chaste, especially since there is no histor­
ical evidence to the contrary. From vir­
tually the day of Helene's arrival, Daw­
son is captivated by her uncomplicated 
personality and her naive but potent sex­
ual allure. He dutifully regards himself 
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as her protector in a city full of ravening 
young rakes but cannot refrain from gaz­
ing on her ripe young figure with evident 
longing. So intense becomes his sexual 
frustration that he is forced to find relief 
in frequent visits to Charleston's many 
brothels. While Helene is flattered by 
the gazes of the many men she attracts, 
she is virtuous enough to want to be mar­
ried properly. When McDow makes his 
inevitable advances, she at first resists 
but is drawn in by his promises to divorce 
his Cerman wife and marry her. When 
Dawson confronts McDow, we are en­
couraged to believe that he is driven not 
only by a fatherly sense of duty but by 
repressed passion and sexual possessive-
ness. Again, this is plausible enough, 
but, in depicting the scene of violence, 
Baldwin curiously seems to accept with­
out question McDow's courtroom testi­
mony, though, in fact, there were no cor­
roborating eyewitnesses. 

The central problem that Baldwin has 
had to grapple with in telling the story of 
Dawson's death is that there is simply no 
conflict between Dawson and his antago­
nist until, late in the novel, the two fated 
combatants meet and exchange the on­
ly words that have ever passed between 
them. To compensate for this deficien­
cy, Baldwin introduces, early in the nov­
el, a young man who believes himself 
to be Dawson's illegitimate son. David 
Spenser (a wholly fictitious creation), 
seethes with hatred for the supposed fa­
ther who has never acknowledged him. 
Spenser, too, loves the irresistible Helene; 
when he is spurned by her, he has even 
more reason to seek the powerful journal­
ist's destruction. Though there is a cer­
tain implausibility that clings to Spenser's 
character, his presence provides a good 
deal of the suspense that the plot other­
wise lacks. Moreover, he is in his way 
the most intriguing of the characters, and 
one can easily imagine a very different— 
possibly better—novel in which his role 
would be given greater prominence. 

Finally, it remains to note that Bald­
win has chosen to narrate this tale in a 
manner that will seem, to some readers 
at least, a bit too artfully self-conscious. 
As we learn in the Introduction, the un­
named narrator has been commissioned 
by the widowed Sarah to create a liter­
ary memorial to the great man who has 
been all but forgotten by the world. This 
somewhat reluctant narrator is given ac­
cess to the Dawson letters and diaries and, 
out of those, creates not a biography but a 
novel, changing the names of the charac­

ters in an obviously transparent fashion. 
(Dawson becomes "Lawton," McDow 
becomes "McCall," and so on.) All of 
this awkwardness becomes even more 
pronounced when we learn that said nar­
rator once lived in Charleston and played 
a minor but important role in the events 
leading up to Dawson's demise. His true 
identity, however, is concealed until late 
in the story. Thus we are given a narrator 
who writes, for the most part, omniscient-
ly, but who, from time to time, slips, with 
disconcertingly postmodern disregard 
for narrative continuity, into first-per­
son utterance. However, Baldwin must 
be congratulated for creating a convinc­
ingly detailed portrait of late-19th-cen-
tury Charleston, one which is populated 
with personalities whose dialogue is often 
memorable and witty. 

Jack Trotter writes from Charleston, 
South Carolina. 
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Why do empires fall? Nearly every­
one has a theory. Some focus on 

external challenges. For example, the 
Soviet Union collapsed under the pres­
sure of the arms race that Ronald Rea­
gan heated up; the British were forced 
out of India by Gandhi and by the rising 
tide of Indian nationalism. Others seek 
the cause in the changing character of 
the people: The tired and cynical Soviet 
and British elites had lost the will to rule. 
Still others look at economic factors: 
The Soviet empire strangled itself with 
its economic inefficiency; the Brits were 
losing money maintaining their subcon­
tinental fiefdom. 

The fall of the Roman Empire in the 
West has been interpreted through ev­
ery imaginable variety of theoretical ap­
proach, from Gibbon, who blamed the 
Christians; to A.H.M. Jones, who attrib­
uted the empire's collapse to inflation, 
declining agriculture, and a general eco­
nomic deterioration; to Walter Goffart, 

who imagined there was no real collapse 
but only a gentle transition. Peter Heath­
er, the most recent Roman historian to 
enter the lists, annihilates Gibbon's ar­
gument, pointing out that the econom­
ic resources used to build churches were 
not transferred from the military budget 
but from monies used to build and refur­
bish pagan temples. Gibbon's other ar­
gument, that talented men devoted them­
selves to religion instead of the empire, 
would apply only to a tiny handful (who, 
in any case, might have entered the bu­
reaucracy and not the army). He is al­
most equally dismissive of the fashionable 
attempt to portray the collapse as a benign 
transition, and, although he takes Jones' 
economic analysis very seriously, he sees 
it only as one of several causes. 

The primary cause. Heather argues, is 
simply the barbarians themselves. The 
revived Persian Empire under the Sas-
sanian dynasty put tremendous pressure 
on the empire to defend its eastern fron­
tier. At virtually the same time, German 
improvements in agriculture enabled 
them to increase their population —as 
well as their pressure upon the frontier— 
and encouraged the formation of larg­
er and more formidable confederations 
such as the Allemani, the Visigoths, and 
the Franks. To make matters worse, the 
Huns succeeded in uniting their divided 
tribes while coopting the fighting forces 
of the Germanic and Iranian peoples they 
subjugated. 

As the Romans lost North Africa to 
the Vandals and Spain to the Visigoths 
and Burgundians, the decline in tax 
revenues limited the size of their field 
armies and the effectiveness of their mil­
itary response to each barbarian inva­
sion. Some provincial Roman landown­
ers were willing to strike bargains with 
the invaders so long as they could se­
cure at least a good chunk of their hold­
ings, while even the most patriotic Ro­
man generals had to make deals with the 
enemy, hiring the Huns as mercenaries 
(as Aetius, the last of the Romans, did) or 
acknowledging the political pretensions 
of barbarian commanders who came 
to play a key role in settling the west­
ern empire. Ricimer had been more or 
less a Roman, but Odovacar, a prince of 
the Sciri, eventually grew tired of play­
ing games with Roman puppets and, 
with the backing of the Roman senate, 
had himself acknowledged patrician by 
Constantinople and sent poor Romulus 
Augustulus packing. 

Heather makes effective use of sources 
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