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Constitutional Restraints
on Power
by Edmund A. Opitz

A merican political institutions presup-
pose certain convictions about human
nature, the worth and prerogatives of

persons, the meaning of life, the distinction be-
tween right and wrong, and the destiny of the
individual. The Colonists came to their under-
standing of these matters as heirs of the intel-
lectual and religious heritage of Christendom
--the culture whose shaping forces sprang
from ancient Israel, Greece, and Rome.

Given the consensus of two centuries ago--
which regarded man as a sovereign person
under God--it was only logical to structure
government so as to expand opportunities for
the exercise of personal freedom. The Consti-
tution is clearly designed to maximize each in-
dividual’s equal right to pursue his own

peaceful goals and enjoy the benefits and re-
sponsibilities of ownership.

The Declaration of Independence put into
words what nearly everyone was thinking, that
personal rights and immunities are ours because
we are created beings, that is, we manifest a
major purpose and intent of this universe. This
implies a firm rejection of the alternative,
which is to assume that we are the mere end
products of natural and social forces, adrift in a
meaningless cosmos. For if the universe is
meaningless, then no way of life is any more
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meaningful than any other; in which case
Power has no limits.

Our forebears had firm convictions about the
purpose of life, and knew that in order to

. achieve life’s transcendent end Power must be
limited: "Resistance to tyrants is obedience to
God," they declared. If life is viewed in these
terms, how shall we conceive the proper scope
and competence of government? What is its
role in society? What functions should we as-
sign to it?

Government is the power structure of a so-
ciety. This is the first and most important fact
about the political agency, that it has the legal
authority to coerce. The second thing is to in-
quire whether the power wielded by govern-
ment is self-sprung, or delegated by a more

comprehensive authority than the merely polit-
ical. Does government role autonomously or by
divine right; or is the real power located else-
where and merely loaned to government? The
Constitution is clear on this point; the power is
in the people to lay down the laws which Power
must obey. They set it up; they tell it what
to do.

"We, the People of the United States,"
reads the Preamble, "do ordain and establish
this Constitution for the United States of
America."

Specific Limitations
The people empower an agency to do certain

things for them as a nation, but if we isolate the
provisions they laid down to limit government
the prevailing intent or consensus which made
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the Constitution its political tool becomes
clearer.

The powers not delegated to the United States by
the Constitution, nor prohibited by it to the States,
are reserved to the States respectively, or to the
people. Amendment X

The people, furthermore, possess a body of
rights by native endowment above and beyond
those mentioned in the Constitution.

The enumeration in the Constitution of certain
rights, shall not be construed to deny or disparage
others retained by the people. Amendment IX

These sovereign people shall be free to wor-
ship, speak, and publish freely.

Congress shall make no law respecting an estab-
lishment of religion, or prohibiting the free exer-
cise thereof. Amendment 1

Congress shall make no law ... abridging the
freedom of speech. Amendment 1

Congress shall make no law ... abridging the
freedom . . . of the press. Amendment I

Voluntary association is the corollary of indi-
vidual liberty, and this is emphasized, as well
as the right of petition.

Congress shall make no law . . . abridging . . .
the right of the people peaceably to assemble.

Amendment I
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Congress shall make no law abridging ... the
right of the people . . . to petition the Govern-
ment for a redress of grievances. Amendment I

The old world divisions of mankind into
castes and orders of rank are to be no more.

No title of nobility shall be granted by the United
States. Article 1, 9

Every citizen shall have a right to participate
in the processes by which the nation is gov-
erned; and, should he desire to run for public
office he shall not be put to a creedal test.

The right of the citizens of the United States to
vote shall not be denied or abridged ....

Amendments XV and XIX

No religious test shall ever be required as a quali-
fication to any office or public trust under the
United States. Article VI

Freedom to Trade;
No Special Privilege

Commerce makes for a free and prosperous
people, so restraints on trade shall be removed.

No tax or duty shall be laid on articles exported
from any State .... Article 1, 9

No preference shall be given by any regulation of
commerce or revenue to the ports of one State
over those of another. Article I, 9

Progressive taxation violates the principle of
equal treatment under the law--penalizes
ability, and lowers productivity, so it is for-
bidden.

No capitation, or other direct, tax shall be laid,
unless in proportion to the census ....

Article 1, 9

The public treasury shall be inviolate; gov-
ernment shall not confer economic privilege on
some at the expense of others.

Conflict is a built-in feature of human action,
and when collisions of interest do occur in so-
ciety, the rights of the individual must be main-
tained.

No person shall . . . be deprived of life, liberty,
or property, without due process of law.

Amendment V

Nor shall private property be taken for public use
without just compensation. Amendment V

Strings on the Military
In some nations, the civilian life is a mere

appendage to the military. This will not happen
here because civilians control the purse strings.

No appropriation of money (to raise and support
military and naval forces) shall be for a longer
term than two years. Article 1, 8

As a further safeguard against any future mili-
tarization of this nation, the civilian sector must
have the means for defending itself.

The right of the people to keep and bear arms,
shall not be infringed. Amendment H

In some countries, criminal proceedings are
used to entrap citizens, whose guilt is assumed;
the burden of proof is on them to show their
innocence. Here, the innocence of the accused
is assumed, until his guilt is proved. The law
shall not reach backward to designate as crim-
inal an action which until then was innocent.

No... ex post facto law shall be passed.
Article 1, 9

There shall be no Star Chamber proceedings.

No person shall be held to answer for a capital, or
otherwise infamous crime, unless on a present-
ment or indictment of a Grand Jury.

Amendment V

No money shall be drawn from the Treasury, but
in consequence of appropriations made by law.

Article I, 9

Personal privacy shall be respected and jeal-
ously guarded.

The right of the people to be secure in their
persons, houses, papers, and effects.., shall not
be violated. Amendment IV

Protecting the Accused
The accused is protected against illegal im-

prisonment, and must be informed of the
charges against him.

The privilege of the writ of habeas corpus shall
not be suspended. Article I, 9

Punishment shall fit the crime; it shall not mean
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extinction of civil rights, forfeiture of property,
or penalties against kin.

No bill of attainder.., shall be passed.
Article 1, 9

The accused is entitled to be tried by his
peers.

¯ . . the right of trial by jury shall be preserved.
Amendment VII

There is to be no forced self-incrimination.

Nor shall [he] be compelled in any criminal case
to be a witness against himself. Amendment V

The rights of the accused are summarized:

1 .... a speedy and public trial, by an impartial
jury;

2. Within the district wherein the crime shall
have been committed;

3 .... to be informed of the nature and cause of
the accusation;

4 .... to be confronted with the witnesses
against him;

5 .... to have compulsory process for obtaining
witnesses in his favor;

6 .... and to have the assistance of counsel for
his defense. Amendment VI

Even when found guilty, the accused is pro-
tected.

1. Excessive bail shall not be required;
2. Nor excessive fines imposed;
3. Nor cruel and unusual punishments inflicted.

Amendment VIII

Treason
Treason is a crime against the nation, so se-

rious that it must be defined with special care.

Treason against the United States, shall consist
only in levying war against them, or in adhering
to their enemies, giving them aid and comfort.

Article 111, 3

The person judged guilty of treason is person-
ally responsible for his crime, and therefore his
family and kin shall not be punished.

No attainder of treason shall work corruption of
blood. Article 111, 3

Impeachment is a special case.

The Senate shall have the sole power to try all
impeachments . . . and no person shall be con-

victed without the concurrence of two-thirds of
the members present.

Judgment . . . shall not extend further than to
removal from office, and disqualification to hold
any office of honor, trust or profit under the
United States.

A blind spot in the original
corrected.

Neither slavery, nor involuntary
as punishment for crime...

No state shall . . . deny to any
jurisdiction the equal protection

Article 1, 3

Constitution is

servitude, except
Amendment XIII

person within its
of the laws.
Amendment X1V

The separate states are not wholly sovereign.

No state shall enter into any treaty . . . coin
money.., pass any law impairing the obligation
of contracts. Article 1, 10

The Method of Freedom
There is a strong penchant in human nature

:which impels people who feel strongly about
something--a good cause, say--to group their
forces and use the power of government to
fasten their panacea on those they’ve been un-
able to persuade. The Constitution is a prime
example of the limitations placed upon govern-
mental power so that people with a cause to ad-
vance must resort to education, persuasion, and
example only. This is the method of freedom,
and a people committed to the method of
freedom find the Constitution still an apt instru-
ment for structuring a society which maximizes
freedom and opportunity for all persons. It was
designed to establish a national government in-
ternally controlled by checks and balances be-
tween the separate powers. And government
was to be further limited by the Federal struc-
ture itself, in which the centripetal power of
Washington was to be offset by the centrifugal
powers of the separate states.

The Constitution was not a perfect docu-
ment, but it carried the means of its own cor-
rection, and it did embody the consensus of the
people for whom freedom was the prime polit-
ical good. It was workable. And it will work
again whenever a significant number of people
have the force of intellect to comprehend sound
ideas, and the force of character to make them
prevail. []
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The Hungarian Illusion
by James Bovard

T hroughout the twentieth century, intel-
lectuals have searched for a socialist
success story. Every few years there is

another nominee--from the Soviet Union
during the 1930s and again in the 1950s, to
Cuba in the 1960s, to China and Yugoslavia in
the 1970s. Today, Hungary is being promoted
as the new socialist utopia--living proof that
socialism and efficiency can be successfully
combined.

American newspapers and magazines rou-
tinely refer to Hungary as a "market-oriented"
economy providing a good life for its partici-
pants. The New Republic (October 27, 1986)
recently implied that the quality of life in Hun-
gary is almost as high as in the United States.
Both China and Russia are borrowing heavily
from the Hungarian model, and the World
Bank is pouring hundreds of millions of dollars
(derived from U.S. government and other gov-
ernment sources) into the Hungarian govern-
ment’s treasury.

But, rather than being a utopia, Hungary is
only another case of socialist failure. Real
wages have fallen five per cent since 1980 and
seven per cent since 1978. Industrial efficiency
has sharply declined, as the government has
suppressed incentives to modernize and ratio-
nally use resources. The citizenry’s health ap-
pears to be rapidly deteriorating--life expec-
tancy has decreased sharply for males in recent
years. Many Hungarian villages still do not

Mr. Bovard, a widely published writer on economic affairs,
recently visited Hungary. An earlier version of this article
appeared in the Journal of Economic Growth (Vol. 1,
No. 4).

have telephones, electricity, or reliable
drinking water.

And the economic crisis is growing worse.
The government recently froze all wages, while
allowing prices to continue to rise--a further
de facto cut in wages and living standards. In-
vestment is declining, and the aging machinery
and deteriorating infrastructure are making
Hungary more backward every year.

Hungary has doubled its debts since 1982-
from around $7 billion to over $14 billion, and
shows no likelihood of being able to service its
debt any time in the coming decade. Hungary
could be much closer to default than many
Westerners realize. Much of the apparent pros-
perity in Hungary is the result of heavy bor-
rowing, with billions squandered on consumer
items that buy political peace but only add fu-
ture burdens to the country’s economy.

In Hungary, there is socialism and there is
prosperity. But the socialist parts are not pros-
pering and the prosperous parts are not so-
cialist. And since the economy is over 90 per
cent socialist and cooperative, Hungary is a de-
pressed, increasingly backward economy.

Hungary’s experience is instructive for the
rest of the world. How much benefit is there in
allowing limited market competition in a fun-
damentally socialist economy? How much can
a small amount of capitalism remedy the de-
fects of a large amount of socialism? Is a mixed
economy a viable alternative for today’s slowly
sinking socialist monoliths? Hungary’s experi-
ence is especially valuable in gaining an insight
into the Soviet Union’s recently announced re-
fi~rms, which are partly inspired by Hungary.
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