
Torture and Liberty 

BY JAMES BOYARB 

I
s torture compatible with liberty? 

Unfortunately, this is no longer a hypothetical 
question. Many Americans who claim to support 

individual freedom also favor permitting the govern­
ment to torture suspected terrorists or other purported 
enemies of the United States. 

This controversy is reminiscent of a disagreement 
between the famous economists F. A. Hayek and John 
Maynard Keynes. Hayek's Road to Serfdom (1944) bril­
liantly restated the classical warnings on Leviathan, 
showing the similarities in trends between Nazi Ger­
many and Western democracies. 

Keynes claimed that Hayek had gone 
too far in his criticism because 
"dangerous acts can be done safely in 
a community which thinks and feels 
rightly, which would be the way to 
hell if they were executed by those 
who think and feel wrongly." 

Many Americans have embraced 
Keynes's assumption in the post-9/11 
era. They have accepted that a demo­
cratic government should be permit­
ted to unleash itself if the rulers 

promise to do good things. They have ignored or 
shrugged off the specific methods used because of their 
confidence that politicians "think and feel rightly." 

President George W. Bush exploited this confidence 
by invoking American values in response to his critics. 
Shortly after the Abu Ghraib prison photos were pub­
lished, Bush brushed aside a question about his personal 
responsibility by assuring a French interviewer that 
"America is a great and generous and decent country." 
After Amnesty International declared that the United 

Much of the 
American media 
continued praising 
Bush as a visionary 
ideaHst long after the 
evidence of grave 
abuses had surfaced. 

States had become "a leading purveyor and practi­

tioner" of torture. Bush sought to refute the charge by 

invoking American moral greatness: "The United States 

is a country that promotes freedom around the world." 

Much of the American media continued praising Bush 

as a visionary idealist long after the evidence of grave 

abuses had surfaced. 

Usurping Law 

The Bush administration's invocation of freedom to 

justify its interrogation policies is premised on the 

assumption that the U.S. government 

could never be a threat to Americans' 

freedom. The Founding Fathers rec­

ognized that individual liberty 

depends on a "government of laws, 

not of men." Unfortunately, the Bush 

administration decided after 9/11 

that the law could not be permitted 

to impede its war against terrorism. 
Justice Department lawyers busied 

themselves creating legal pretexts for 
the President to scorn the federal 

Anti-Torture Act and the Geneva 
Conventions. A secret 2002 memo 

written by Justice Department official John Yoo pro­

claimed that "the President enjoys complete discretion 

in the exercise of his Commander-in-Chief authority 

and in conducting operations against hostile forces. . . . 

[W]e will not read a criminal statute as infringing on 

the President's ultimate authority in these areas." White 
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House counsel Alberto Gonzales publicly declared that 

Bush had a "commander-in-chief override." Thus the 

statute book no longer applied to the nation's Supreme 

Leader. 

Bush and his defenders continually portray the tor­

ture scandal as problems caused by a "few bad apples" 

or simply the equivalent of college-fraternity hazing. In 

reality, the abuses ranged from the endless high-volume 

repetition of a "Meow Mix" cat-food commercial at 

Guantanamo to tearing out toenails in Afghanistan to 

compulsory enemas for recalcitrant prisoners to beating 

people to death in Iraq and kicking them to death out­

side Kabul to illegally sending detainees to foreign gov­

ernments to be tortured by proxy and creating a system 

of "ghost prisoners" worthy of a banana republic. U.S. 

torture has been confirmed by FBI 

agents, former U.S. military inter­

rogators, a Department of Defense i v t t O r i l C y LjCIlCrcli 

Inspector General report, and court ^ ^ ^ A s h c r o f t , w H o 
cases around the globe. 

Presidential Supremacy 

Yale law professor Jack Balkin 
v/rote, "The President has cre­

ated a new regime in which he is a 
law unto himself on issues of prisoner 
interrogations. He decides whether 
he has violated the laws, and he 
decides whether to prosecute the 
people he in turn urges to break the law." 

After 9/11 the CIA constructed an interrogation 
program by "consulting Egyptian and Saudi intelli­
gence officials and copying Soviet interrogation meth­
ods," the New York Times noted last year. The United 
States had long condemned Soviet, Egyptian, and Saudi 
torture. But interrogation systems designed to compel 
victims to sign false confessions provided the model for 
protecting America in the new millennium. Torture 
regimes crafted to perpetuate repressive systems sud­
denly became engines of freedom—at least in the eyes 
of some Bush supporters. 

The Justice Department produced a secret legal 
opinion in 2005 permitting CIA interrogators to use 
"combined eifects" on detainees, including head slap­
ping, simulated drownings ("waterboarding"), frigid 

temperatures, manacling people for many hours in 

stress positions, and blasting them with loud music to 

assure sleep deprivation. The New York Times, which 

published the leaked memo, labeled it an "expansive 

endorsement of the harshest interrogation techniques 

ever used by the Central Intelligence Agency." The 

memo signaled that the Bush administration explicitly 

rejected the definition of torture that had been used by 

the U.S. government for the previous century. 

From the time when the first Abu Ghraib photo­

graphs 'were published, President Bush emphatically 

denied that the U.S. government ever used or approved 

of torture. But this past April, ABC News revealed that 

Vice President Dick Cheney and other top Bush 

administration officials would sit around a table in the 

White House and specify the precise 

extreme interrogation methods that 

would be used on Muslim detainees. 

ABC noted: "The high-level discus­

sions about these 'enhanced interroga-

WaS a m o n g t h e l o u d e s t tlon techniques' were so detailed . . . 

some of the interrogation sessions 

were almost choreographed—do-wn apologists for Bush 
power grabs, ^varned, 
"History will not 
judge this kindly." 

to the number of times CIA agents 
could use a specific tactic." Thus the 
number of times each prisoner could 
be whacked upside the head or almost 
drowned—or how many hours he 
could be shackled in a painful posi­

tion—were decreed by the administration's top offi­
cials. Attorney General John Ashcroft, -who was among 
the loudest apologists for Bush power grabs, warned, 
"History will not judge this kindly." Bush later con­
firmed that he was aware that his top officials were dic­
tating exactly how brutal the interrogations would 
become. 

The torture scandal has made clear how little pro­
tection American laws provide to U.S. victims. Lawyers 
for four British citizens who had been locked up at 
Guantanamo from 2002 to 2004 sued U.S. officials, 
seeking damages for the illegal detention and torture 
they suffered. In January 2008 federal Judge Karen 
Henderson rejected their lawsuit, declaring that "tor­
ture is a foreseeable consequence of the military's 
detention of suspected enemy combatants." A federal 
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appeals court ruled: "It was foreseeable that conduct 
that would ordinarily be indisputably 'seriously crimi­
nal' would be implemented by military officials respon­
sible for detaining and interrogating suspected enemy 
combatants." The court ruled that the officials could 
not be sued because they -were merely carrying out 
their official duties. The fact that they ^vere following 
Bush's orders gave them legal immunity in American 
courts—a tacit revocation of the Nuremberg doctrines 
established in the war-crimes trials after World War II. 
Eric Lewis, the detainees' lawyer, lamented, "It is an 
awful day for the rule of law and common decency 
when a court finds that torture is all in a day's work for 
the secretary of defense and senior generals." 

In recent years, the U.S. government has appropri­
ated the title of the Supreme Defender of World Free­
dom, akin to the Catholic Church's 

role as the defender of the true faith in 
earlier centuries. During the Inquisi­
tion, torture was justified to rid the 
world of heresy. Bush, who promised 
to "rid the world of evil," perhaps feels 

justified m usmg torture to achieve his O p p O n C n t S " r a d l c a l s ' 
transcendent goal. 

But this is where one of the prob- ^^ Ĵ -̂S I i a p p 6116(1 

lems arises. In the days after the 9/11 rP'npafprlKT' i n 
attacks. Bush talked about al Qaeda as 

the target of U.S. efforts. The target list American history. 
soon expanded to include the Taliban, 

There is nothing to 

constrain a politician 

from labeling his 

the Afghan rulers who had provided sanctuary to al 
Qaeda. Bush later added "radicals" and "extremists" to 
the list of enemies. Attorney General Gonzales declared 
in 2006 that it is "essential that we continue to develop 
the tools we need to investigate . . . and prosecute those 
who travel down the road of radicalization." There is 
nothing to constrain a politician from labeling his 
opponents "radicals"—as has happened repeatedly in 
American history. 

Total Discretion in Labeling Enemies 

Some people support torture because they are confi­
dent that the government will only barbarize for­

eigners. This was how Bush's power to designate enemy 
combatants was first sold to the public—as something 
that would only be applied to foreign perils. But after 

Jose Padilla was arrested in Chicago in 2002, his 
American citizenship did not save him from brutality 
while incarcerated in South Carolina and elsewhere in 
the United States. Once the government decrees that 
someone has no rights, it is a small step to declare 
that there will be no limits on how the government 
treats that person. 

Some Americans support torture because of their 
distrust or hostility to Muslims, the usual target of con­
temporary extreme American interrogation methods. 
But the government claims the right to designate as 
enemy combatants (and thus eligible for torture) 
alleged members or supporters of any designated ter­
rorist group. Irish Americans could be at risk of torture 
if the feds alleged they were linked to the Real Irish 
Republican Army, and Je'ws could face similar perils if 

the feds alleged their connection to 

the Sword of David or American 
Friends of the United Yeshiva Move­
ment. Human Rights Watch warned 
in 2005 that the government's terror­
ist-group designation process has 
been "challenged in the courts for 
being vague, overbroad, and for there 
being no transparent criteria for list­
ing entities on the lists or removing 
entities from the lists." 

Torture supposedly saves lives by 

providing the surest way to get the 

evidence of a "ticking time bomb." There are no good 
verified examples of that from American experience. 
However, it was torture that produced "evidence" that 
spurred the American public to support Bush's rush to 
war against Iraq. The "smoking gun" linking al Qaeda 
to Saddam Hussein came from an al Qaeda operative 
captured in Afghanistan, Ibn al-Shaykh al-Libi. Secre­
tary of State Colin Powell relied on al-Libi's informa­
tion for his February 2003 presentation to the United 
Nations Security Council. However, Powell did not 
know that al-Libi had been tortured in Egypt—where 
he was "renditioned" by U.S. agents. 

Had it not been for the torture of al-Libi, thousands 
of American soldiers might still be alive, and hundreds 
of thousands of Iraqis would not have perished in the 
2003 invasion and the subsequent civil war. 
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Torture is not a "bleeding heart" issue; instead, it is 

simply a question of whether a president -will have 

absolute power. In reality, the Bush administration's tor­

ture policies are simply the most vivid example of its 

belief that the president is no\v permitted to do as he 

pleases. Assistant Attorney General Steven Bradbury 

declared in 2006: "Under the law of war, the president 

is always right." Bradbury also informed a closed con­

gressional committee in 2006 that Bush has the author­

ity on his ov̂ n̂ to order killings of suspected terrorists 

within the United States. Bradbury's assertion stirred 

zero controversy—despite the administration's long 

record of false accusations of terrorist connections. 

The vast majority of people charged in federal ter­

rorist investigations have not been convicted on 

terrorism charges. 

To Zealously Defend the Constitution 

The genius of the Founding Fathers was to recog­

nize that the existence of perils cannot justify 

absolute power. The Constitution was created by a 

generation of men v^ho had fought a war against the 

most powerful government in the world. At the same 

time, it was also a civil war, thanks to the pervasive 

Tory sympathizers in many parts of the colonies. The 

Constitution v^as not made for sunny days and smooth 

sailing. Instead, it -was crafted for hard times, with 

many provisions for dealing with deadly threats to the 

nation's survival. For a contemporary president to 

effectively claim that he can no longer be bound by 

the Constitution is an insult to the Founding Fathers 

•who survived far harsher tests in their time than 

America did on and after 9 /11 . mi 
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Liber tar ianism Through Thick and Thin 

BY CHARLES J O H i S O i 

To what extent should libertarians concern 
themselves with social commitments, practices, 
projects, or movements that seek social out­

comes beyond, or other than, the standard libertarian 
commitment to expanding the scope of freedom from 
government coercion? 

Clearly, a consistent and principled libertarian cannot 

support efforts or beliefs that are con-

trary to libertarian principles—such as 
efforts to engineer social outcomes by 
means of government intervention. 
But if coercive laws have been taken 
off the table, then what should liber­
tarians say about other religious, 
philosophical, social, or cultural com­
mitments that pursue their ends 

If coercive laws have 
been taken off the 
table, then what 
should libertarians say 
about other religious, 

nected with other disputes concerning the specifics of 
libertarian rights theory or class analysis and the mech­
anisms of social power. To grasp what's at stake, it will 
be necessary to make the question more precise and to 
tease out the distinctions among some of the different 
possible relationships between libertarianism and 
"thicker" bundles of social, cultural, religious, or philo-

sophical commitments, which might 

recommend integrating the two on 
some level or another. 

The forms of "thickness" I am 
about to discuss should not be con­
fused with two other kinds of com­
mitments, one tightly and one loosely 
connected to libertarianism: those 
logically entailed by the philosophy 

through noncoercive means, such as n V i i l n s O D h i r a l SOrial Or itself (what I call "thickness in entail 
* - - ^ -!-/-»• zZfct-̂ Zfcŷ  f-v^ i'^•l^-^ I -^ /-*-1 -H/^ * - l y-\ * ^ -t-v^ ^ n i - i i^ ^ i i ^^ f^ " ^ -t-^^-^ ^^t^ t- \ r^i -i ^-'l^ --\n ^-^ 1-^ 4-^ ŷ ^ i-n 4-t y^ *^ *-y-^ +-N •»"-1 T T/-^ 4-. targeted moral agitation, mass educa 
tion, artistic or literary propaganda, cultural commitments 
charrty, mutual a.d. pubhc praise, ^^^^ ^ .^^^ ^ j ^ ^ - ^ 
ridicule, social ostracism, targeted boy- -•-
cotts, social investing, slowdowns and eUCls t h r O U f f h 
strikes in a particular shop, general . -, 

strikes, or other forms of soHdarity and H O n C O e r C l V e m e a U S ? 
coordinated action? Which social 

movements should they oppose, which should they sup­

port, and toward which should they counsel indiffer­

ence? And how do we teU the difference? 

In other words, should libertarianism be seen as a 

"thin" commitment, which can be happily joined to 

absolutely any set of values and projects, "so long as it is 

peaceful," or is it better to treat it as one strand among 

others in a "thick" bundle of intertwined social com­

mitments? Such disputes are often intimately con-

ment"), such as opposition to private 
aggression, and those that relate sim­
ply to being a good person ("thick­
ness in conjunction"), such as being a 
loving parent. As an example of the 
first category, it might be argued that 
libertarians ought to actively oppose 
certain traditional cultural practices 

that involve the systematic use of violence against 
peaceful people—such as East African customs of forc­
ing clitoridectomy on unwilling girls or the American 
and European custom of judges and juries ignoring the 
facts and the law to acquit or reduce the sentence for 
men who murdered unfaithful wives or their lovers. 
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