FIRST ANMENDNENT WATCH

NAT HENTOFF

More First
Amendment
snapshots

HE FIRST AMENDMENT

says wc have a “right pcace-

ably to assemble.” Followed by
a comma, the amendment spells out
the additional right ““to petition the
Government for a redress of gricv-
ances.” But we can assemble cven if
we have no grievances against the gov-
crnment. Or, as the Supremc Court
said in 1972 in striking down a vaguc
vagrancy ordinance, the right to stand
on strecet corncers is “‘historically part
of the amenitics of lifc as we have
known them . .. unwrittcn amenitics

. in part responsible for giving our
people the feeling of independence and
sclf-confidence, the fecling of creativ-
ity.”

Nonctheless, statc legislatures and
city councils feel compelled, from time
to time, to clear the streets of suspi-
cious citizens. These persons are
suspicious because they do not stride
along purposcfully; instead, they
stand idly by, planning who knows
what mischicf.

A customary wcapon against such
immobile cyesores in public places is
the loitering statute. Its implementa-
tion is part of the ordinary abusc of the
Bill of Rights that I began to explorcin
my last report on the psychopathology
of everyday civil liberties [““First
Amcendment snapshots,” Feb. 28].
These arc cases given little notice out-
side their own communitics, but in the
aggregate they help explain why most
citizens regard the Constitution, if
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they regard it at all, as an ancient
document under glass somewhere.
Maybe in a museum in Washington,
but certainly not in City Hall.

And ccrtainly not in Baltimorc. In
that upscale city (as the admen say),
the police swept up dozens of peoplein
a twenty-block downtown arca during
March and April of 1981. Their
offensc? Well, most of them were
standing on strect corners. Therefore,
the police reasoncd, these persons
must be cither prostitutes or homoscx-
uals looking for companionship.

The Baltimorce police were a dedi-
cated lot. One woman, having been
busted for standing on a street corner,
emerged from the police station, and
crossed the strect to wait for a bus.
There she was picked up once more—
for loitering. And some particularly
ingenious officers stopped cars, de-
manded the occupants get out, and
then, as these bewildercd citizens
stood on the sidewalk, the cops arrest-
ed them. For loitering, of course. The
cops apparently didn’t like their looks.

No evidenee was offered that any of
those arrcsted were “‘soliciting,” or
were doing anvthing at all, except
breathing. However, the police bran-
dished Baltimore City Ordinance
No. 1195, which proclaims: “It shall
be unlawful for any person to loiter at,
on, orina public placc or placc open to
the public in such manner . . . that by
words, acts, or other conduct, i1t is
clear that there is a reasonable likeli-

hood [that] a breach of the peace or
disorderly conduct shall result.”

Reasonable likelihood to whom?

That’s onc of the questions the
American Civil Libertics Union of
Maryland is asking in a court chal-
lenge to the constitutionality of this
ordinance. There is not only a First
Amendment violation here, says the
ACLU, but how is the Fourtecenth
Amendment guarantce of duc process
possible when the language of the
ordinancc is so vaguc?

“A person of avcrage intclligence,”
says the ACLU, “could not rcasonably
understand what is prohibited by an
cnactment that forbids standing or re-
maining in a public place if ‘it is clear’
[to someone] that his words, acts, or
other conduct is rcasonably likely to
result in a breach of the peace. The
person who wishes to obey the law 1s
left to guess at his peril what words,
what acts, or what other conduct, cou-
pled with standing or remaining in a
public place, may result in his arrest or
conviction.”

What this docs, the ACLU adds in a
burst of undcrstatcment, is to place
“unfettered discretion in the hands of
police and prosccutors.” Or, as the

Supreme Court said of an ordinance in
a similar casc in 1972 (Papachristou v.
City of Jacksonville): ““It [the ordinance]
results in a regime in which the poor
and unpopular arc permitted to ‘stand

only at the

> 1

on a public sidewalk . ..
whim of any police officer.

Unless the courts cventually decide
that the First Amendment has stand-
ing in the city of Baltimore, prudent
visitors there will walk briskly and on



no account stand on a strect corner—
even if they have to cross against a red
light.

NOTHER COMMONPLACE

abuse of the Bill of Rights in

towns and cities throughout the
nation is the strip-scarch. This abuse
may be taken at face valuec. A law-
enforcement person strips you of all
your clothes and then searches inside
all of your natural openings. Most
folks find this a memorably humiliat-
ing experience, particularly if they’ve
been dragged in for a traffic violation.
Civil-liberties lawyers claim the only
possible justification for a strip-
search, under any circumstances, is a
strong reason to believe the body be-
fore them may be concealing contra-
band or a weapon. Police don’t dis-
agree, but they point out that these
days, you never know who’s hiding
what where. So the egalitarian thing
for police to do is strip-scarch every-
body they can get their hands on.

Among the usual abundance of
strip-search cases in recent months—
and many, many morc ncver become
cases because the victims would rather
forget the whole thing—therc is Julie
Giles. A substitute teacher in Bonne-
ville County, Idaho, this criminal was
hauled to jail for a traffic violation.
There she was stripped and poked
about. The county and the local shenff
are being sued by Giles with the aid of
the Southeast Idaho chapter of the
ACLU. The sheriff is puzzled by all the
fuss. After all, he says, everybody who
goes to jail here gets strip-searched. It
wasn’t anything personal.

In Rhodc Island, a five-year-old
girl, part of a group of visitors to an
inmate at the Adult Correctional In-
stitution in Cranston, was strip-
searched before being allowed to sec a
prisoner. So were the others with her.
The prison authorities say, of course,
that it is imperative to prevent visitors
from smuggling in weapons. However,
since cach prisoner is himself strip-
scarched afler cach visit, why is it
necessary to force every visitor to
spread his or her cheeks, as the guards
command? We may or may not find
out through the federal suit that the
ACLU of Rhodc Island has brought on
behalf of the five-ycar-old and her
compantions.

Schools are not exactly the same as
prisons, despite some of the 1960s
rhetoric to the contrary, but an in-
creasing number of strip-scarched
kids may disagrce. In a Jefferson

County, Kentucky, clementary school
last November, it was discovered that
$4 was missing from a teacher’s
drawer in a third-grade classroom.
The teacher and some of her col-
leagues, determined to get at the thiev-
ing root of the matter, strip-searched
ten of the pupils. Their parents are
now suing.

One such court action has ended,
with rather dismaying results. In
junior and senior high schools in
Highland and Crown Point, Indiana,

woman. (She had been the only stu-
dent thus violated to decidc to endure
further publicity by filing suit.)

The Seventh Circuit Court of
Appeals also agreed that none of the
liberties and rights of the students had
been abused, except for that girl who,
the court said, could recover damages
from the body search. It did “‘not re-
quirc a constitutional scholar,” the
opinion noted, “to conclude that a
nude search of a thirtcen-year-old
child is an invasion of constitutional

A common abuse is the strip-search.
A policeman removes your clothes
and inspects all natural openings.

Cops claim this is necessary. So
they strip-search everybody
they can gettheir hands on.

a drug sweep took place a couple of
years ago. Without warning, without
search warrants, and without prob-
able cause to suspect any student of
any violation, all the students in those
schools were locked into their class-
rooms for two and a half hours one
memorable day. They were then
searched by teams of police dogs, sup-
posedly trained to identify marijuana.
As some police guarded the doors,
other law-enforcement figures and the
canines—accompanied by school of-
ficials—went from room to room and
desk to desk.

Fourth Amendment considerations
aside, a problem with four-legged cops
is that dogs paw suspects not only
when they smell marijuana but also
when they get a whiff of candy or the
scent of the kids’ own pets. Noncthe-
less, with total, touching faith in the
dogs, the cops acted on cach signal by
an accusatory snout and forced the
suspects to empty their pockets or
purses. If no contraband were found,
clothes—particularly undcrcloth-
ing—was scarched. And, rcports the
Indiana Civil Liberties Union, ‘“‘Some
students were required to disrobe
completcly and undergo a full strip-
scarch by police officers.”

In federal district court, the judge
found that all the adults involved had
acted within the Constitution, except
for the strip—sce‘lrching of one young

rights of some magnitude.”

But the other warrantless searches,
including strip-scarches, the placing
of kids under arrest in thc classrooms
without probable cause, and the un-
leashing of the dogs, were okay.

Finally, the Supreme Court was
asked to review the case. It declined.
Justice William Brennan dissented,
and in one of his most passionatc dis-
sents, he wrote:

We do not know what class petitioner was
attending when the police and dogs burst in. but
the lesson the school authorities taught her that
day will undoubtedly make a greater impression
than the one her teacher had hoped to convey.

I would grant certiorari to teach petitioner
another lesson: that the Fourth Amendment
protects “the right of the people to be secure in
their persons, houses, papers, and cffects,
against unreasonable searches and scizures,”
and that before police and local officers are per-
mitted to conduct dog-assisted dragnet inspec-
tions of public school students, they must obtain
a warrant based on sufficient particularized evi-
dence to establish probable causc to belicve a
crime has been or is being committed. Schools
cannot expect their students to learn the lessons
of good citizenship when the school authorities
themselves disrégard the fundamental princi-
ples underpinning our constitutional freedoms.

That last line echoed a 1960 opinion
by the Court that apparently only Jus-
tice Brennan now adheres to: “The
vigilant protection of constitutional
frecdoms is nowhere more vital than in
the community of American schools.”
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HE COURT HAS MADE

similarly bold and libcrating

proclamations in the past. Like
Justice Abe Fortas’s unequivocal as-
surance in the 1969 Tinker case that ‘It
can hardly be argued that cither stu-
dents or teachers shed their constitu-
tional rights to freedom of specch and
expression at the schoolhouse gate.”
Yet, when students try to apply these
High Court guarantces to their First
Amendment rights as school journal-
ists, they find that many, many prin-
cipals are exceedingly reluctant to
allow the Constitution into their
buildings. There have been hundreds,
maybe thousands, of fights on these
grounds since 1969. The principals
win some, and the kids win some.

In one recent confrontation, James
Douglas DeCamp—son of Cincinnati
newspaperman Graydon DeCamp—
scored a victory for the First Amend-
ment rights of student photographers.
The eighteen-year-old had been freely
taking pictures inside Mariemont’s
high school—some of which had been
published in the Cincinnati Enquirer—
until the teachers went on strike.

The principal of the school there-
upon ordered DeCamp to no longer
release any photographs to the media
without official approval. The student
considered this an abridgment of his
First Amendment rights, and went on
taking pictures. His photographs
showed scenes inside the school con-
tradicting the principal’s public assur-
ances that despite the strike, cvery-
thing was perking along normally in
the classrooms. One DeCamp photo-
graph, for instance, showed one stu-
dent fast asleep while another fought
boredom with a yo-yo.

Enough, said the principal to De-
Camp. If the boy took any more
photographs inside the school without
prior approval, he would be in danger
of suspension and arrest, and he might
also not be allowed to graduate. At a
later point, the high-school journalist
was given a formal warning of suspen-
sion because he had photographed

substitute teachers leaving the school.

DeCamp thought he was taking these
shots from a vantage point that was
not on school property. The principal
disagreed, and once morc threatened
him with arrest.

In federal district court, Judge
S. Arthur Spicgel pointed out that
““the policy before the strike with re-
gard to students taking photographs
was open and unrestricted.” With that
precedent, the school had opened up a
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forum, protected by the First Amend-
ment, for this form of student expres-
sion. The principal couldn’t closc down
the forum just because he disapproved
of the pictures now being taken by
DeCamp unless the actual photo-
graphing disrupted class work. There
was no such evidence. Thercfore,
there could be no prior restraint.

What about the possibility that this
kid’s photographs might stir up the
parents or otherwise cause a ruckus?
Said Judge Spiegel, ‘“‘Fear or
apprehension of disturbance is not
enough to overcome the right to free-
dom of speech and expression.” Good
Lord, if adult newspapers were to be
subject to censorship on the likelihood
that their stories and pictures might
rile up the populace from time to time,
only Pesple magazine would be safe.

In sum, said the judge, Douglas De-
Camp has the same First Amendment
rights in this context as he would if he
were working for a grown-up sheet.
Presumably, then, if cops and dogs
had invaded /is high-school classroom
in a dragnet marijuana search, De-
Camp could have snapped away. But
can you strip-search a journalist while
he’s doing his job? I expect you can, so
long as you leave his hands free.

If this survey of the daily rhythms of
civil liberties seems imbalanced on be-
half of civilians, it is worth noting that
one of the newest in the ACLU scries of
handbooks is The Rights of Police
Officers, published by Avon. Provoca-
tively, the cover asks: “What Are Your
Responsibilities? What Are Your
Rights? Do They Ever Conflict?”” And
among the thoroughly researched
chapters are discussions of cops’ First
Amendment rights, the extent to
which their private lives are no busi-
ness of their employers, and the legal
limitations on their use of force.

Recently, the entire Billings, Mon-
tana, police department placed an
order with the Mountain States Office
of the ACLU for fifty copies of the new
book. This may have something to do
with the increasing activities of the
Mountain States ACLU office, like the
establishment in Omaha, Nchraska,
of a center to screen and act on com-
plaints of police brutality. The new
center has already filed its first federal
case on behalf of several residents of a
public housing project who charge
abuse by cops responding to a call.

Next time, they may come with an
underlined copy of The Rights of Police
Officers. But that’s okay. It only comes
in a softcover edition. ]

NEW

offer from the oldest and
largest truly intemational
bookclub.
“A better way fo buy
books.”

The Academic Book Club
has expanded the idea of a
traditional book club into a
completely new and unique

concept.

Save
20-40%

ON ANY BOOK IN PRINT

Save up to 80%

on selected titles

*NO GIMMICKS
«NO HIDDEN CHARGES
* AND NO HARD SELL
JUST LOW, LOW PRICES EVERY
DAY OF THE YEAR;
UNLIMITED CHOICE OF BOOKS;
AND FAST, EFFICIENT,
PERSONAL SERVICE ON EVERY

ORDER.
ACADEMIC BOOK CLUB
USA.: Cape Vincent, New York
13618-0399
Canada: 105 Wellington St.,
Kingston, Ontario K7L 5C7
Europe: Postbus 1891, 1005 AP
Amsterdam, The
Netherlands
Asia: 78, First Cross Street,
Colombo i, Sri Lanka
Africa: P.O. Box 159, llaro, Ogun
State, Nigeria
Dear ABC,

Please tell me, without any obligation
onmy part, how | can order for myself and
for my friends anywhere in the world any
ook in print, from any publisher, from any
country, in almost any language.

Tell me in addition how | can save 20-
40% on these books joining the
ACADEMIC BOOK CLUB and paying a
membership fee as low as 1.8¢ daily
(56.50 annually).

| understand that one of the features of
the club is that  am not now, nor will | ever
be, under any obligation whatsoever to
buy any particular book or quantity of
books from The Academic Book Club.

PLEASE PRINT:
Circle appropriate abbreviation(s): Dr.
Prof. Rev. Mr, Mrs. Miss Ms.

Name
Address

P. Code
Note Date

$536288102-Inquiry, 4/12/82



10

POLITICS

JACK SHAFER

Free enterprise
for the favored

HEN THE BRITISH ECON-

omist Stuart M. Butler

floated thc urban-cnterprise-
zone concept across the Atlantic, an
unlikely pack of politicians stepped
forward to welcome it. Ronald Rcagan
stumped for it during his 1980 cam-
paign when he visited the photogenic
blight of the South Bronx. Big-city
mayors from both partics endorsed the
idea; a coalition of the National Urban
League, the NAACP, and segments of
organized labor rallicd around it. A
pair of New York congressmen—Re-
publican supply-sider Jack Kemp,
and Democrat Robert Garcia of the
South Bronx—stitched a version of the
enterprisc-zonce idea into a bill that
Reagan praised as a solution for urban
areas stung by the cutback of his New
Federalism.

The cnterprise-zone idca had its
carliest incarnation in the work of Fa-
bian socialist Professor Pcter Hall of
the University of Reading in England.
Hall, having visited tax-frce trade
zones in Asia, was impressed by their
cconomic vitality. In 1977 Hall pro-
posed “freeports” in depressed arcas
of the United Kingdom wherc across-
the-board climination of regulations
and taxes would spur incentive and
rebuild the inner cities. The Thatcher
government latched onto the idea, but
for the sake of political expedience re-
packaged Hall’s radical proposal into
a much more modest rcform of tax
write-offs and relief from red tape. The
British enterprise zones were designed
as an experiment to boost private-
sector development of vacant arcas in
cities. The first of them were set up in
the summer of 1981, and it is still too
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carly to judge their success.

An assortment of American think-
tank scholars and congressmen
weighed in with enterprise-zone pro-
posals of their own here. Stuart But-
ler’s paper, published by the Heritage
Foundation, a conservative think tank
with close ties to the Reagan adminis-
tration and other supply-siders, got
the most attention. Butler’s zonces dif-
fered from the British oncs in that
his were designed as urban-rcnewal
schemes for populated ncighbor-
hoods, not vacant industrial sites. The
bills of other lcgislators faded as Jack
Kemp and Bob Garcia translated But-
ler’s ideas into legislation and built
strong support for it in Congress. The
Reagan administration is working
closely with Kemp and Garcia, offer-
ing its own modifications, and the bill
has a good chance of passing this ses-
sion. The idea is spreading to state-
houses and city halls across the coun-
try, and many of them are fashioning
legislation that will complement any
enterprise-zone bill that comes out of
Washington. ‘

The significance of the rise of the
enterprise-zone idea in America was
that it signaled the end of over four
decades of wrongheaded urban policy.
Nearly every single urban-policy ini-
tiative by the government had been
discredited in both partics. Massive
urban-renewal schemes razed cntire
blocks, destroying whatever social
cohesion that existed in the first place,
and in many cases, likc Benton Har-
bor, Michigan, built nothing at all af-
ter the wrecking ball finished its job.
Woelfare programs drew unskilled ru-
ral populations into the citics. Zoning
restrictions prevented the rapid
adaptation of deteriorating neighbor-
hoods to new productive uses. Grant
programs from HUD and other agen-
cies squandered valuable resources on
upper-income housing and fancy
downtown hotels. Jimmy Carter’s cx-
hortations to rebuild the South Bronx
“brick by brick and block by block”
suddenly began to fall on dcaf cars.
Even thc most ardent of the 1960s
urban planners conceded that their
schemes to rebuild the inner cities
hadn’t worked. Something new was
called for. That somcthing new be-
came the enterprise zone.

In championing the cnterprise-zone
idea, even liberal Democrats were
finally surrendering the conventional
wisdom that the government could
create wealth, industry, and stable
neighborhoods by bombing the citics

with tax dollars. Suddenly, they were
calling for a reduction in burcaucratic
red tape, red tape which liberal Demo-
crats had raveled in the first place.
Now Republicans and Democrats were
willing to reduce taxes in zones to test
their suspicions that taxes hobble in-
centive. (It was strangcly, but conve-
niently, forgotten who had originally
increased the taxes.) In their new wis-
dom the lawmakers called for a reduc-
tion in regulations in thcir new-
fangled zoncs because they now sus-
pected that regulations kept busi-
nesses more occupied with pleasing
government inspectors than custom-
ers. Even licensing laws and zoning
provisions came under attack. The
most daring ecnterprisc-zone advo-
cates called for repeal of minimum-
wagce laws—Ilaws which say, in cffect,
that it is better to be unemployed at
$3.35 an hour than be cmployed at
$2.50 an hour.

But in the cnd the enterprisc-zone
designers failed. They believed too lit-
tle in their new wisdom. Instcad of
climinating regulations, they shuffled
regulations; instead of slashing taxcs,
they trimmed a few of them.

The original Kemp-Garcia cnter-
prise-zone bill was introduced in 1980
and didn’t make it out of committce.
One reason was that it said cnterprise
zones would be cstablished only in
areas where state and local taxes were
cut. The states and citics fought back;
they necded every single tax dollar,
they said—and besides, many state
constitutions forbid the establishment
of preferential tax districts.

So the 1981 version of Kemp-Garcia
took another tack. The federal govern-
ment would go ahcad and ecstablish
enterprisc zones, and then it would be
nice, but not compulsory, for states to
figure out a way to cut taxes in them.
The new bill also contains a sct of
“suggestions’ on what building codcs,
zoning restrictions, and other regula-
tions should be repealed or modificd.
Most of these are outsidc the scope of
federal authority.

The new Kemp-Garcia bill contains
some other alterations, most of them
in response to political pressure. The
1980 bill had included a reduction in
social-security taxes, but in the 1981
version the goring of this sacred cow is
not attempted; instcad a refundable
tax credit of up to $1500 per worker for
both employers and employees has
been written in. The newer bill cuts
the number of zones that could be cre-
ated from an unlimited number to
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